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Dear Representative Keller:

You ask whether & municipality which 18 located within two
counties may hold en election on the issue of the sale of mixed
alcoholic beverages.

You advise us that the voters of a justice precinct located
wholly within a county recently voted "wet" at a local option election
on the issue of the sale of mixed alcoholic beverages within the
precinct. In that election, the voters of & city located sub-
stantially within the precinect voted overwhelmingly to remain "dry."
The citizens of tie city, which is located in two counties, wish to
hold an additional election for a local option determination for only
the city. Texas courts have held that a local option election on the
issue of the sale of mixed alcoholic beverages for a city
geographically located in more than one county is not authorized by
the Texas Constitution without enabling 1legislation, and no such
legislation has been enacted.

Article XVI, sgection 20 of the Texas Constitution provides, in
part, that

Sec., 20, (a) The Legislature shall have the
power to enact a Mixed Beverage Law regulating the
sale of mixed alcoholic beverages on a local
option election basis. . . .

Should the Legislature enact any enabling laws
in apntic:ipation of this amendment, no such law

shall be void by reason of 1ts anticipatory
nature. .

(15) The Legislature shall emact a law or laws
whereby the qualified voters of any county,
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justice's precin:t or incorporated town or city,
: may, by a majority vote of those voting, determine
from time to time whether the sale of intoxicating
liquors for beverage purposes shall be prohibited
or legalized within the prescribed limits. . . .

By authority of article XVI, section 20, the legislature enacted
section 251,73 of the Alccholic Beverage Code "[t]o insure that each
voter has the maximum possible control over the status of the sale of
alcoholic beverages in the area where he resides. . . ." Section
251.73 provides that the result of a duly called election for an
incorporated city prevails against the result of a duly called
election in a justice precinct or county in which the incorporated
city 1s located. See also, Coker v, Texas Alcoholic Beverage
Commission, 524 S.W.2d 57C, 574 (Tex. Civ. App. — Dallas 1975, writ
Tef'd n.r.e.).

"The right to hold :n election is not ipherent in the people
but . . . [is] derived fron the law." Ellis v, Hanks, 478 S.W.2d 172,
176 (Tex. Civ. App. - Dallus 1972, writ ref'd n.r.e.) (and cases cited
therein). Article XVI, section 20(b) of the Texas Constitution
directs the legislature f:0 enact laws providing for local option
elections in counties, justice precincts, and incorporated cities.
Article XVI, section 20 18 not self-enacting, but grants the legisla-
ture the power and duty to enact appropriate laws to implement the
constitutional mandate relating to local option elections. In
accordance with that mandate, the legislature enacted the Texas Liquor
Control Act, which was codified as the Alcoholic Beverage Code in
1977, and delegated to the commisasioners court of each county the
right to order a local option election in an incorporated city. The
Alcoholic Beverage Code provides:

On proper petition by the required number of
voters of a county, or of a justice precinct or
incorporated city or town in the county, the
commisgioners ccurt shall order a local option
election in the political subdivision to determine
whether or not the sale of alcoholic beverages of
one or more of the various types and alcohelic
contents shall be prohibited or legalized in the
county, juscice precinct, or Incorporated city or
town. (Emphasis added).

Sec. 251.01.

The court in Ellis v, Hanks, id. at 176, expressed the opinion
that it is significant that the authority to hold such an election is
vested solely in the county commissioners court and not in the
officials of the incorporuted city. The legislature has not enacted
law to provide the method or machinery for holding a local option
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election in an incorporatec. city that is geographically located in two
separate counties. The c¢ommissioners court of one county 1s not
authorized to order and direct an election in a city lying partly in
tvo counties. See Burke v, Hutcheson, 537 S.W.2d 312, 314 (Tex. Civ.
App. ~ Eastland 1976, writ ref'd n.r.e.). See also Greggs v. Faulk,
343 S.W.2d 543, 545 (Tex. Civ. App. -~ Fort Worth 1961, no writ);
Lampson v. South Park Inderendent School District, 698 S5.W.2d 407, 422
(Tex. App. — Beaumont 1985, no writ).

The same court in lllis v, Hanks pointed out that certain
provisions, which now are codified in the Alcoholic Beverage Code,
indicate that the legislature intended to delegate to the commis-
sioners court authority to hold elections in cities located wholly
within the limits of the county. A county commissioners court is
constitutionally restricted to county business within the Ilimits of
the county. See Tex. Const. art. V, §18; Burke v. Hutcheson, id. at
314. Sectiom 251.40 of the Alcoholic Beverage Code provides that : the
county shall pay the expense of holding a local option election in the
county, Jjustice precinct, or incorporated city in that county. A
commigsioners court has nc authority to pay expenses of an election
held outside the county. Section 251.34 specifies that the election
ghall be held at a voting place in each electlion precinct established-
by the governing body of the city for its municipal elections and i1if
the governing body has not established precincts for its municipal
elections, the commissiorers court shall prescribe the election
precincts for the local option election. Having no power or juris-
diction beyond the limits of the county, & commissioners court has no
power to regulate voting precincts in a part of a city that 1s located
in a separate county. See Ellis v. Hanks, at 176, 177.

It has been suggesteld that there muast be a procedure by which
cities located in two counties may exercise the constitutional right
of self-determination through local option elections on the issue of
alecoholic beverages. A constitutional provision that contemplates and
requires legislation, such as article XVI, section 20, is not self-
executing. The constitution may direct the legislature to enact laws
to carry out a principle established by the constitution, but the
power and duty to do so belongs exclusively to the legislature and no
relief can be granted in the courts for the legislature's failure to
act. See City of Corpus Christi v. City of Pleasanton, 276 S.W.2d
798, 803 (Tex. 1955); Durcan v. Gabler, 215 S.W.2d 155, 162 (Tex.
1948). Cf. Aston v. Allison, 91 S.W.2d 852, B854 (Tex. Civ. App. -
Dallas 1936, mno writ) (provision of constitution that 1is self-
executing and exists independent of satatutes). The court in Ellis v,
Hanks also stated that it would be completely beyond the power of the
court to attempt to proviie the method and machinery for holding a
local option election in a city located in two counties and that
relief from such a situation, being legislative and not judicial, must
be obtained from the legis ature.

p. 2145



Honorable Ray Keller - Page 4 (IM~468)

It also has been suggested that a city has a statutory right to a
local option election under sectlon 251.73, since it provides that the
result of a duly called election in a city prevails over the result of
a duly called election in a justice precinct or county. Section
251.73 relates to a duly called election and, in the case of a city
located in two counties, the Alcoholic Beverage Code does not provide
for a duly called election.

SUMMARY

Article XVI, section 20, of the Texas Consti-
tution 18 not self-enacting. Texas statutes
authorize only the county commissioners court to
order a local option election in an incorporated
city on the igsue of the sale of mixed alcoholic
beverages. The county commissioners court does
not have authority or power to order and direct a
local option election in a city lying partly in
two counties.
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